
 

B.C. Aboriginals challenge Canada-China Foreign 
Investment Promotion and Protection Agreement 

(FIPPA) in Federal Court – the start of a new 
round of #IdleNoMore protests? 

 
Out on the frontier of Canada’s Left Coast, Vancouver Island’s maverick Hupacasath Nation has 
filed an action in Federal Court to challenge Prime Minister Stephen Harper’s executive power to 
negotiate the Canada-China Foreign Investment Promotion and Protection Agreement (FIPPA) 
without consulting them. Aboriginals seek an injunction to block ratification of the treaty. If they 
succeed it could create an international incident with a super-power Canada has been courting to 
expand and diversify our resource markets and it could jeopardize other trade agreements, 
particularly those still being negotiated. According to the explanatory memo accompanying 
FIPPA, this is an agreement to protect Canadian investors in China’s energy and resource sector. 
As such, it is unlikely Huacasath has sufficient interest to have triggered the Crown’s ill-defined 
obligation to consult. The question is does it matter? Probably not if the primary goal of 
Hupacasath is to rally other Aboriginal communities and anti-trade, anti-mining, anti-pipeline 
activists against all of Mr. Harper’s recent trade initiatives intended to benefit Canada’s 
energy/resource sector, which happens to be a crucial component of our economy. 
 
 
This article is an attempt to explore this unusual challenge and its possible outcomes by 
describing a few key issues and competing interests of the parties to this unique contractual 
relationship that is at once legal and political.  
 
 
Leo Biblitz, LLB, UBC, is a mining investor and an advocate of free trade in Vancouver, B.C. 
Readers who wish to receive more reports like this one on Canadian trade initiatives and/or 
mining may submit a request by email to leo@askbiblitz.com. As always, questions and 
comments are gratefully received. 

Report on Trade and Mining in Canada Issue 003, February 4, 2013 Page 1 of 9

mailto:leo@askbiblitz.com�


B.C. Aboriginals challenge Canada-China Foreign Investment Promotion and Protection 
Agreement (FIPPA) in Federal Court – the start of a new round of IdleNoMore protests? 
 
Incredible as it sounds, this is real: see Federal Court of Canada docket, Court No. T-153-13,  
Hupacasath First Nation v. Minister of Foreign Affairs Canada and Agc,  
http://cas-ncr-nter03.cas-satj.gc.ca/IndexingQueries/infp_RE_info_e.php?court_no=T-153-13. 
 
This is an application by the Hupacasath First Nation from Vancouver Island for a judicial review 
of a Canadian international trade agreement with China. It is an unprecedented challenge to the 
prime minister’s exclusive executive power to make treaties – a very serious challenge which 
may signal similar actions and not just by Aboriginals. In this case, Hupacasath seeks an 
injunction in Federal Court to block the Canada-China FIPPA. See Hupacasath challenge 
Canada-China investment deal in court by Wawmeesh G. Hamilton, Alberni Valley News, Jan. 
6/13, http://www.parl.gc.ca/content/LOP/ResearchPublications/prb0009-e.htm#extratxt): 
 
Lawyers for Hupacasath, the Union of BC Indian Chiefs and the Chiefs of Ontario notified the 
Federal Privy Council Office they are seeking an injunction in mid-January; they'll file sooner if 
the deal is ratified earlier. On Dec. 18, tribal lawyers sent a letter to the Privy Council warning 
that they would seek to “...restrain Canada from taking steps to ratify FIPA until such 
consultation has taken place,” the letter noted. No reply was received therefore the tribe was 
commencing legal action, a follow up letter noted on Dec. 19. 
 
The government violated its own rules, Hupacasath Councilor Brenda Sayers said. “We want 
Prime Minister Stephen Harper to do what he is legally obligated to do and that is to first consult 
with us,” Sayers said. “Consultation is written into Section 35.2 of the Constitution and they are 
violating the Constitution by not doing so.” 
 
Councilor Sayers is partly right. And it’s not only the Constitution that requires the government to 
consult with Aboriginals. Parliamentary treaty procedure (see Policy on the Tabling of Treaties in 
Parliament, http://www.treaty-accord.gc.ca/procedures.aspx) also states that: 
 
‘The Government will require the sponsoring department to show that other government 
departments, provinces and territories, aboriginal groups or NGOs and industry stakeholders 
have been consulted before granting a negotiating mandate.’ (emphasis added) 
 
In this case, the only assurance Canadians have that any consultation took place are a few bare 
assertions contained in the 108-page Explanatory Memorandum on the Agreement Between the 
Government of Canada and the Government of the Republic of China for the Promotion and 
Reciprocal Protection of Investments (see http://thetyee.ca/Documents/2012/10/14/Canada-
China%20FIPA%20and%20Explanatory%20Memorandum%208532-411-46(OCR).pdf : 
 
The Department of Foreign Affairs and International Trade held frequent consultations with the 
Department of Finance and the Department of Industry during the negotiation of the Agreement. 
 
Consultations on the Agreement took place under the ongoing consultation process by the 
Department of Foreign Affairs and International Trade with stakeholders.  
 
This Agreement will generate interest in the Provinces and Territories. Provincial and territorial 
representatives were updated on the progress of the negotiations with the People's Republic of 
China and did not express any opposition to the Agreement. 
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Confidentiality of negotiations v. government secrecy, unwillingness to consult 
 
If an international agreement is properly constructed and reasoned and is likely to confer 
significant economic benefits to Canadians, why not just say so? Our trade competitors certainly 
do. Despite the same confidentiality requirements for treaty negotiations, the Office of the United 
States Trade Representative (USTR) provides Americans with a wide assortment of usually 
interactive trade news features that encourage visitors to read and engage. In my experience as an 
anonymous visitor with no special credentials, the typical wait time for an email reply from the 
U.S. Commerce Dept. is about 15 minutes.  
 
Prime Minister Stephen Harper’s peculiar reluctance to consult, discuss, debate and just plain 
communicate with the electorate is by far the most pervasive and the most serious criticism of his 
government, in my view. Why the secrecy, which is inevitably construed as deliberate and 
threatening, particularly at a time of instant communication almost worldwide? As our last federal 
election suggests, many if not most Canadians probably would probably share the prime 
minister’s vision if it was explained openly. In this case, it might have saved taxpayers the cost of 
bringing and defending this application. Remember that taxpayers typically subsidize both sides 
of an Aboriginal challenge. First Nations risk nothing. 
 
What is the Canada-China FIPPA? 
 
The purpose of this international agreement, which is summarized on the opening page of the 
Explanatory Memorandum, is the protection of Canadian investors in China: 
 
The Agreement provides Canadian investors operating in the People's Republic of China with 
additional legal protection, setting out the manner in which Canadian investors should be treated 
and procedures through which they may pursue alleged breaches of the Agreement. Key 
provisions include: national treatment, most-favored nation treatment, minimum standard of 
treatment, protection against expropriation, obligations for the free transfer of funds and an 
investor-State dispute settlement mechanism. 
 
Canadian investors will benefit from the strong protections in the Agreement. The Agreement 
will also raise the profile of Canadian businesses in the People's Republic of China and further 
deepen and strengthen Canada's commercial and economic relationship with the People's 
Republic of China. Promising sectors for Canadian investment in the People's Republic of China 
include natural resources, renewable energy, information and communication technology, food 
processing, pharmaceuticals and natural medicine, and advanced manufacturing. 
 
Laura Dawson is the president of Dawson Strategic, a firm specializing in international trade and 
market access issues (see http://dawsonstrat.com/about/company-profile/). She has a podcast 
posted at the Canadian Trade Commission’s website (see 
http://www.international.gc.ca/canadexport/articles/130118f.aspx?view=d) probably as part of an 
initiative by the government to help explain these controversial legal instruments: 
FIPPAs are very important because they are sort of the getting-to-know-you agreement that we 
sign with a new market or a new country. We have these with, I think, almost 40 countries around 
the world. And they first of all help to signal that Canada has an interest in doing business with 
this country. And not only do they signal the interest, but they help to establish a level of basic 
protection should a Canadian investor wish to invest in that country. 

The biggest disincentive to investing in a new market, especially for an SME (trade speak for 
small or medium enterprise), is the level of risk involved. If something happens to your 
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investment, say you acquire a candy factory in China. If the Government of China suddenly 
expropriates your factory or declares candy to be illegal, well, you want to be able to find a way 
to recover your assets. Now, maybe you can get adequate protection in a Chinese court. I don't 
know. I'm not a Chinese law specialist. But it would be helpful if there was also some guarantee 
of legal recourse in another environment that you also agreed on, like an international court, an 
international tribunal, someplace that you were sure, as a Canadian investor, was going to be 
fair and impartial, just in case your investment was expropriated or damaged. 

Does Hupacasath Nation plan to invest in China’s energy sector? 
 
It’s doubtful. Although they do have some experience with a majority interest in the Upnit Power 
Corporation (see Hupacasath Nation official website, http://www.hupacasath.ca/our-history): 

Upnit Power Corporation runs a 6.5 MW, run-of-river, green hydroelectric project on China 
Creek on the outskirts of the Port Alberni City limits. During peak operation the plant produces 
enough electricity to power 6,000 homes. This project started producing power in December of 
2005 and had a total cost of approximately $14 million. 

 The Ownership Structure is as follows: 

 Hupacasath First Nation – 72.5% (emphasis added) 

 Synex Energy Resources Ltd. – 12.5% 

 Ucluelet First Nation – 10% 

 City of Port Alberni – 5% 

Here is how Hupacasath Nation describes its location: 
 
The Hupacasath First Nations traditional territory is very grand compared to other Nuu-chah-
nulth First Nations. The territory is approximately 229,000 hectares, which engulfs the whole 
Alberni Valley. The boundaries for this territory are basically the mountain peaks from the 
Alberni Valley, which start from the north at Mt. Chief Frank, from the south at 5040 Peak and 
Hannah Mountain, from the east at Mt. Arrowsmith and Mt Spencer, and from the west from Big 
Interior Mountain.  This territory contains some of the most valuable forest, fish and marine 
resources in the world.  The winds formed by the warm offshore currents of the Pacific Ocean 
create a tepid maritime climate with a summer dry period.  This creates vast forests of western 
red cedar, yellow cedar, douglas fir, hemlock and balsam.  The lakes and rivers contain all five 
species of Pacific Salmon as well as Steelhead and Trout. 
 
Inside the Hupacasath territory there are five reserves. Ahahswinis (Reserve #1) is located on the 
north side of the Somass River in Port Alberni. This is the main village of the Hupacasath tribe. 
In the past the people here conducted several activities such as hunting, fishing, potlatching, 
berry and fruit picking etc. Currently this reserve is home to the majority of the Hupacasath 
people and some of the people still conduct some of the activities on this reserve that their 
ancestors did in the past as well. 
 
Hupacasath land use objectives in order of importance: 
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Protection from industrial development such as timber harvesting, mining, large scale tourism, 
hydro development or urbanization..  
 
Resource Development, which means timber harvesting, mining, tourism and other development 
can take place while respecting Hupacasath rights and title.  
 
Special Management, which means resource development can occur but there are special 
cultural or environmental features that take precedence over development. 
 
Not exactly the profile of an oil or renewable energy cleantech magnate! 
 
Most likely, this application is intended primarily to galvanize support among First Nations 
communities, Idle No More protesters and their supporters, including other environmental and 
anti-trade activists who share a perception largely inspired by trade unions that international trade 
is somehow inherently unjust/only beneficial to wealthy corporations – that these agreements 
allow world leaders to create huge, onerous commercial obligations without the benefit of full 
and proper democratic review. 
 
To some extent, Parliamentary treaty procedure supports this view: 
 
When treaties do not require implementing legislation, the Government will observe a waiting 
period of at least twenty-one sitting days after a treaty is tabled before taking legal steps to bring 
the treaty into force. During this twenty-one sitting day period, Members of Parliament could 
initiate a debate. Members of Parliament might also request a vote on a motion regarding the 
treaty in the House of Commons. For example, Opposition parties may use an Opposition day to 
debate and to present and subsequently vote on a motion. (emphasis added) 
 
Three weeks and/or one day is not a long time for review particularly when so few are privy to 
the negotiations.  
 
How vulnerable is a trade agreement to this type of challenge? 
 
If the prime minister has not followed treaty protocols properly/reasonably, the treaty might be 
somewhat vulnerable, but the rules provide him with very broad discretion in such matters. In 
certain cases, if the prime minister so chooses, no debate may be required:  
 
An exception to the treaty tabling process may be appropriate in certain cases, such as where a 
treaty's ratification is urgently required. In this case, the following procedure applies:  The 
Minister of Foreign Affairs and the lead Ministers would seek approval from the Prime Minister 
for an exemption to the treaty tabling process. 
 
This is to be done through a joint-letter that clearly articulates the rationale to proceed with the 
ratification, without tabling in the House of Commons. 
 
The letter should be drafted in consultation with the Treaty Section of the Department of Foreign 
Affairs and International Trade and the relevant Secretariat in the Privy Council Office. 
 
If the responsible Ministers and the Minister of Foreign Affairs are early on aware of the need to 
request an exemption to the treaty process prior to obtaining Cabinet authority to sign a treaty, a 
request shall be made in the Memorandum to Cabinet seeking policy approval for the treaty. 
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The Memorandum to Cabinet should clearly articulate the rational for the exception to the treaty 
tabling process. 
 
If an exception is granted, the Minister of Foreign Affairs will inform the House of Commons 
that Canada has agreed to be bound by the instrument at the earliest opportunity following the 
ratification. (emphasis added) 
 
Hey, presto! Fait accompli. 
 
I wrote to the ministry recently in an effort to determine whether there are limits on the prime 
minister’s authority to create commercial as opposed to national security obligations by treaty in 
the absence of Parliamentary debate/approval commensurate with a legislative proposal. Here is 
an excerpt of the reply I received from Foreign Affairs by email Jan. 16/13: 
 
In countries like Canada that share the British tradition, international relations are a prerogative 
of the Crown, which, in Canada, is exercised by the federal executive branch of government as 
the Crown’s representative. As such, the executive branch is the only branch of government 
with the authority to negotiate, sign and ratify international conventions and treaties.  
 
Trade has long been a powerful engine for Canada's economy and reaching beyond our borders 
for economic opportunities that serve to grow Canada's trade and investment is key to our 
prosperity. In fact, one in five Canadian jobs is related to exports. Since 2006, the government of 
Canada has concluded free trade agreements with nine countries and begun deepening trade and 
investment ties with the largest, most dynamic markets in the world, including the European 
Union, India and Japan.  
 
Before embarking on a new free trade initiative, the government consults Canadians through 
the Canada Gazette, the official newspaper of the Government of Canada. (emphasis added) 
 
It’s hard to imagine anyone besides the Queen’s Printer picking up the Canada Gazette for a bit 
of light reading – hard to imagine that an announcement written in legal language in such an 
obscure publication would satisfy anyone’s definition of notice let alone meaningful consultation 
regardless of rules that may state otherwise.  
 
What might constitute adequate consultation in the Aboriginal context is an even more 
complicated question, one the courts continue to grapple with.  
 
What is meant by consultation in the Aboriginal context? 
 
There is an excellent summary of the Crown’s obligation to consult with First Nations in a 
position paper prepared by LCdr Ken Osborne DND/CFLA LASDND (see 
http://www.cba.org/cba/newsletters/pdf/mil-aboriginal.pdf), which provides that: 
 
… the obligation to consult does not simply arise upon the proof of an aboriginal claim and only 
for the purpose of justifying an infringement. Asserted aboriginal rights can also impose an 
obligation upon government to consult and accommodate the Aboriginal group, if necessary. …  
 
If the claim is weak or the potential for infringement is minor, the only duty on the Crown may be 
to give notice, disclose information and discuss any issues raised in response to the notice.  If the 
claim is strong, the potential infringement significant and the risk of non-compensable loss is 
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high, deep consultation and possibly accommodation will be required. In all cases of 
consultation, the Court held that government responsiveness is paramount…. 
 
The honor of the Crown requires that the Crown act with good faith to provide meaningful 
consultation appropriate for the circumstances. … 
 
Therefore, genuine consultation may mean a process that involves any of the following activities:  
 
a. notice to affected aboriginal groups;  
b. gathering information to test policy proposals;  
c. disclosure of information;  
d. seeking aboriginal opinion on the proposal;  
e. informing aboriginal groups of all the relevant information upon which the proposal is based;  
f. listening with an open mind and being prepared to alter the original proposal before a decision 
is made;   
g. providing feedback during the consultation process; and  
h. offering reasons for a decision, if necessary.  
 
It is important to note that consultation is not automatically coupled with accommodation. 
Accommodation is a separate outcome connected to the Crown’s obligation to act honorably. …  
The need for accommodation will be most apparent where a strong prima facie case exists for the 
aboriginal claim, the consequences of the government’s proposed decision will adversely affect 
that claim in a significant way, and steps are needed to avoid or minimize the irreparable harm.  
 
Based on this reasoning, it’s questionable whether Hupacasath had sufficient interest in the 
subject matter of the agreement to merit special notice or consultation. However, if Aboriginals 
did have sufficient interest to merit consultation, not to have consulted would have been contrary 
to oft-stated government policy, which is to promote increased participation by First Nations in 
resource development. Consider the Indian and Northern Affairs backgrounder of 2006 on the 
creation of a new level of bureaucracy for just that purpose (see http://www.aadnc-
aandc.gc.ca/aiarch/mr/nr/j-a2006/02760bk-eng.asp): 
 
In order to help address the problem of low Aboriginal participation levels in the minerals 
industry across Canada, the Intergovernmental Working Group (IGWG) Sub-committee on 
Aboriginal Participation in Mining was created in 1989 at the request of the Department of 
Indian and Northern Affairs Canada (INAC).  
 
The goals of the Sub-committee are to increase Aboriginal participation in the Canadian 
minerals industry for the benefit of Aboriginal peoples and communities, and to help IGWG and 
other stakeholders make informed decisions on issues relating to Aboriginal participation in the 
minerals industry…. (emphasis added) 
 
The provincial, territorial and federal mines ministers formalized their renewed commitment to 
increasing Aboriginal participation in the minerals industry in Canada in their 2004 Mines 
Ministers' Conference and subsequent Action Plan. The 2004 Action Plan states that Aboriginal 
issues will be an agenda item at all future Mines Ministers' Conferences. Furthermore, the 
Ministers mandated the re-activation of the Sub-committee and asked the Sub-committee to look 
at the issue of meeting the future workforce demands of the industry as a priority.  
 
This sub-committee is also mentioned in the 35-page Minerals and Metals Policy of the 
Government of Canada / Partnerships for Sustainable Development, 1996  (see 

Report on Trade and Mining in Canada Issue 003, February 4, 2013 Page 7 of 9

http://www.aadnc-aandc.gc.ca/aiarch/mr/nr/j-a2006/02760bk-eng.asp�
http://www.aadnc-aandc.gc.ca/aiarch/mr/nr/j-a2006/02760bk-eng.asp�


http://www.aadnc-aandc.gc.ca/aiarch/mr/nr/j-a2006/02760bk-eng.asp) - still very much the 
guiding principles in this sector  – which states clearly several times the  expectation that First 
Nations will be amenable to mining development and will whenever possible do their own 
negotiating with the miners. Opting out is not on the agenda. Look at the language: 
 
… the Government encourages First Nations control over reserves and resources. …  
 
The Government affirms its support for the timely resolution of land claims to remove uncertainty 
over the ownership and use of land and resources, and to encourage self-reliance by Aboriginal 
communities and promote their participation in economic opportunities. …  
 
these interests should be addressed through timely notification of developments and 
environmental assessment processes that identify and mitigate environmental concerns. …  
 
The federal government provides funding to Aboriginal communities to negotiate economic 
benefit agreements with developers. 
 
The government believes that collaboration between the industry and Aboriginal communities 
related to local mineral development should be encouraged. (government emphasis) 
 
If Aboriginals did have sufficient interest in this agreement to trigger consultation, based on the 
above, it’s hard to imagine why they would not have been included.  
 
Lack of clear definitions and limits on obligations to consult Aboriginals is causing Canadian 
miners and potentially taxpayers considerable grief and expense. Solid Gold Corp. recently 
announced a lawsuit against the province of Ontario claiming damages of $100 million arising 
from negligent misrepresentation after the Divisional Court granted an injunction to Wahgoshig 
First Nation which halted development at the company’s Legacy Project. See Solid Gold 
Resources Corp.: Court and Ontario Abandons Solid Gold, Canadian Mining Journal, Jan. 
30/13, http://www.canadianminingjournal.com/press-releases/story.aspx?id=1002028812.  
 
See also Rubicon Minerals Corporation’s Track Record of Consultation with Wabauskang 
First Nation (WFN),  
http://www.rubiconminerals.com/files/Rubicons%20Track%20Record%20of%20Consultation%2
0with%20Wabauskang%20First%20Nation%20V5.pdf, posted at the company’s website recently 
in response to the lawsuit brought in December without notice by the community of 269 
Aboriginals, 70 of whom live on reserve, who shut down development at the Phoenix Gold 
Project: 
 
As part of the Closure Plan requirements, Rubicon studied and assessed the potential impacts its 
project could have on the environment and has proposed mitigation measures to address these 
effects. In addition Rubicon funded an independent third party to act on behalf of Wabauskang 
(“WFN Consultant”) to review the technical environmental aspects of the Closure Plan and to 
assess any potential impact on the community and their aboriginal and treaty rights. Rubicon 
incorporated the comments and recommendations of the WFN Consultant. … 
 
We withdrew our Closure Plan once in April of 2011. Since then we accepted WFN's proposal 
that Rubicon funds the continuing consultation and negotiation, and the review of the Closure 
Plan by an independent party selected by WFN. We have since received drafts and a final report 
from this independent party, have discussed these at our meetings and have incorporated her 
recommended impact mitigation with specific commitments into our revised Closure Plan. As 
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well, we continued to be available during the 45 day MNDM review to make reasonable 
amendments to our Closure Plan. We will continue to consult with WFN as set out in section 14 
of the Closure Plan. We view all of all of the above as evidence of our good faith efforts and 
respectful dealings with WFN.  
 
Will Hupacasath succeed and, if so, what constitutes victory? 
 
Hupacasath is unlikely, in my view, to obtain the equitable remedy they seek. Their interest in the 
agreement is negligible at best and therefore insufficient to merit consultation let alone challenge 
the executive power used to create the agreement. 
 
However, even if there was an interest sufficient to have triggered the duty to 
consult/accommodate, what if accommodation conflicts with the broader national interest which 
the prime minister is also bound to consider and represent? What about China? Would a court risk 
an international incident with a super-power like China over a minority interest of maybe a few 
thousand people? What would such a message send to Canadians and to our trading partners?  
 
Interestingly, none of this may matter. As sometimes happens, what begins as a legal challenge 
could grow into a full-blown political crisis regardless of outcome. Again, legal victory in this 
case is probably not as important to litigants as raising public awareness and galvanizing forces 
against this and other international agreements, many of which were created to facilitate increased 
energy/mining development, a major source of revenue in this country. See Northern Gateway 
hearings draw more than 1,000 protesters in Vancouver, by Dene Moore, Globe and Mail, Jan. 
15/13, http://www.theglobeandmail.com/news/british-columbia/northern-gateway-hearings-draw-
more-than-1000-protesters-in-vancouver/article7353295/. Ultimately, the question is whether 
enough Canadians feel that we profit from the gains this treaty/agreement seeks. Mr. Harper’s 
majority last election suggest we do.  
 
Even if this challenge does attract broad public support, subsequent blockades that delay 
transportation and commerce on behalf of a minority that typically relies on subsidies for 
everything from life necessaries to post-secondary education may cool sympathies, especially if 
Bill C-27, First Nations Financial Transparency Act, An Act to enhance the financial 
accountability and transparency of First Nations, now at Second Reading reveals questionable 
compensation and benefits. See A closer look at Chief Theresa Spence’s Pay, Taxpayer.com, 
Jan. 3/13, http://taxpayer.com/blog/03-01-2013/fed-closer-look-chief-theresa-spences-pay.  
 
Conclusion 
 
Even if Aboriginals somehow succeed on this application, they will likely only delay ratification, 
and although victory may invite similar challenges to other such agreements with a perceived 
Aboriginal interest, success may be short-lived. In the wake of super-sized residential school 
settlements, Canadians are becoming weary of Aboriginal legal actions in which taxpayers bear 
all the risk. As economic times get tougher, as they are bound to do, Hupacasath may find itself 
remembered as the inspiration behind sweeping changes to the Indian Act that severely curtail 
Aboriginal control over land development. 
 
An interesting aside: There were no Idle No More protesters at the Vancouver Resource 
Investment Conference Jan. 20/13, one of the biggest in Canada. Miners interviewed informally 
by an attendee were invariably positive about their relations with First Nations and the 
agreements they had reached.  
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